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In the Court of Appeals of the State of Idaho 









LA CLE K 
Petitioner-Appellant, 
V. 
STATE OF IDAHO, 
Respondent. 
ORDER GRANTING MOTION TO 
AUGMENT THE RECORD 
Supreme Court Docket No. 40963-2013 
Payette County No. 2012-267 
A MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT 
THEREOF with attachments was filed by counsel for Appellant on May 6, 2014, requesting this 
Court for an order augmenting the record in this appeal with file stamped copies of the items 
attached to this Motion. Thereafter, a RESPONSE TO "MOTION TO AUGMENT THE RECORD 
AND STATEMENT IN SUPPORT THEREOF" was filed by counsel for Respondent on May 20, 
2014. Therefore, 
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE RECORD be, 
and hereby is, GRANTED and the Record in the above entitled appeal shall be augmented tc 
include the items listed below, file stamped copies of which were attached to this Motion: 
1. Motion for Summary Disposition and Memorandum in Support Thereof, 
fi le stamped March 23 2012; 
2. Notice of Interit to Dismiss the Petition for Post-Conviction Reli~f, file stamped 
May 7, 2012; 
3. Objection to Dismissal file stamped July 6, 2012; and 
4. Transcript of the hearing on the Motion for Summary Dismissal held on 
December 20, 201 2, and file stamped January 9, 2013. 
DATEDthis ~~yofMay,2014. 
cc: Counsel of Record 
UG TATO 
ORDER GRANTING MOTION TO AUGMENT THE RECORD ~ Docket No. 40963-2013 
In the Court of Appeals of the State of Idaho 











ORDER GRANTING MOTION TO 
AUGMENT THE RECORD 
STA TE OF IDAHO, 
Supreme Court Docket No. 40963-2013 
Payette County No. 2012-267 
Respondent. 
A MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT 
THEREOF with attachments was filed by counsel for Appellant on May 6, 2014, requesting this 
Court for an order augmenting the record in this appeal with file stamped copies of the items 
attached to this Motion. Thereafter, a RESPONSE TO "MOTION TO AUGMENT THE RECORD 
AND STATEMENT IN SUPPORT THEREOF" was filed by counsel for Respondent on May 20, 
2014. Therefore, 
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE RECORD be, 
and hereby is, GRANTED and the Record in the above entitled appeal shall be augmented to 
include the items listed below, file stamped copies of which were attached to this Motion: 
1. Motion for Summary Disposition and Memorandum in Support Thereof, 
file stamped March 23, 2012; 
2. Notice oflntent to Dismiss the Petition for Post-Conviction Relief, file stamped 
May 7, 2012; 
3. Objection to Dismissal, file stamped July 6, 2012; and 
4. Transcript of the hearing on the Motion for Summary Dismissal held on 
December 20, 2012, and file stamped January 9, 2013 . 
..,.,~ 
DATED this o<o<. day of May, 2014. 
cc: Counsel of Record 
ORDER GRANTING MOTION TO AUGMENT THE RECORD - Docket No. 40963-2013 
Ill 
(208) 
(208) 642-6099 facsimile 
IN THE DISTRICT COURT OF THE JUDICIAL DISTRICT OF 














NO.: CV 2012-267 
Prosecuting 
for Payette County, pursuant to Idaho Code Section 19-4906, and moves for summary disposition 
of Petitioner's petition for post conviction relief on the general basis that, in light of the pleadings, 
answers, admissions and the record of the underlying criminal case, the petition is untimely and is 
baned by the statute of limitations. 
L 
FACTS AND PROCEDURAL HISTORY 
On or about July 15, 2009, the was charged with four counts of Lewd 
Conduct vvith a Child Under the Age of 16 years. On or about June 17, 2010, the 
Petitioner, having entered a plea to one charge and the remaining three were 
dismissed. Petitioner was sentenced on September 17, 2010. Forty two after 
MOTION FOR SUMMARY DISPOSITION l 
on 0, on or 
L 
II. 
Idaho Code Section 19-4902, setting forth a one statute of limitations for 
post conviction proceedings, provides in pertinent pm1, "[a]n application may filed 
at one expiration of 
a an 
such statute is a over 
court review. 839 
1088, 1089 (Ct. App. 1992); Hanks v. State 1Idaho153, 154, 823 P.2d 187, 188 
(Ct App. 1992). InEvensioskyv. State 136Idaho 189, 191 (2001), the Supreme Court 
reinforced the one year statute of limitations. The Court held that I .C. § 19-4902 
expressly limits a party's time to bring a claim for post-conviction review to one year. 
Furthermore, the time for filing a petition for post-conviction relief begins upon either 
the determination of a direct appeal or the expiration of the time for the filing of an 
appeal. LC § 19-4902. Idaho Appellate Rule 14(a) requires appeals be filed within 
forty-two (42) days of the filing of any appealable judgment, order, or decree of the 
district court. In the case at bar, since there was no direct appeal, the time for filing an 
appeal expired forty two days after the judgment was entered, or October 29, 2010. A 
MOTION FOR SUTVIMARY DISPOSITION 2 
to no 
IL 
more one two 
'·'~''"u"·~u0 of the court. 
s barred the statute of 
"'"'''H"""'"" for said reason. 
Dated this of March, 2012. 
MOTION FOR SUMMARY DISPOSITION 3 
Unit J 
Box 70010 
Boise, ID 83701 
Hand Delivery Mail 















subsequently, T. Shane 
Darrington was appointed as conflicts counsel to represent Mr. Mahler. The state is 
represented by Ann-Marie Kelso. 
Backazround 
On June 17, 2010, Mr. Mahler pled guilty to a charge of Lewd Conduct with a 
Child Under Sixteen in Payette County Case No. CR-2009-1877. He was sentenced on 
September 16, 2010 to six (6) years fixed, plus twelve (12) years indetenninate, with the 
written judgment being filed on September 22; 2010. No Notice of Appeal was filed on 
the underlying criminal case. This Petition for Post-Conviction Relief was filed on 
March 19, 2012, and a Motion for summary Disposition was filed by the state on March 
23> 2012. 
to § 1 
of 
the applicant is not entitled to "~·'" ~"' 
no would served by any 
"'"'"'""''"" to the parties its intention to dismiss the application 
reasons for so doing. The applicant shall be given an opportunity to 
within 20 days to the proposed dismissal. In light of the reply, or on 
default thereof, court may order the application dismissed or 
to application or, direct that the 




court grant a by either summary 
application when it appears from the depositions, answers to 
interrogatories, and admissions and agreements of fact, together with any 
affidavits submitted, that there is no genuine issue of material fact and the 
moving party is entitled to judgment as a matter of law. 
The statute of limitations has been raised as an a:ffinnative defense. In the state)s 
Motion for Summary Disposition, the state alleges statute of limitations as grounds for 
dismissal. The Judgment and Commitment was filed on September 22, 2010. No appeal 
of the underlying criminal case was filed and according to LC. § l 9m4902(a), an 
application for post-conviction relief must be filed "within one ( 1) year from the 
expiration of the time for appeal.'' In Mahler)s case, the application should have been 
filed by November 3, 201 t. Mahler's application was filed on March 19, 2012. "The 
failure to file a timely petition is a basis for dismissal of the petition.'' Sayas v. State, 139 
Idaho 957, 959, 88 P.3d 776, 778 (Ct. App. 2003). 
As discussed above, the Petition does not state a claim upon which relief can be 








and/or when s/he deposited a copy of the foregoing 
sufficient postage to individuals at addresses listed above. 
4 
BETTY DRESSEN 
















COl\rIES NOW, the above Petitioner, by and through his attorney of record, and objects to this 
Court's Notiee ofintent to Dismiss. As noted in Petitioner's prose-filed "Affidavit of Facts in Support 
of Post-Conviction Relief" and "Response to Notice ofintent to Dismiss the Petition for Post-
Conviction Relief," at the time Petitioner was sentencec4 he was suffering from brain trauma and men-
tal disability which affected his ability to understand his rights, and the legal requirement that he file a 
Petition for Post-Conviction relief within one year. 
Pursuant to Abbott v. State, a defendant's unrefuted 
assertion that mental disease ... rendered hirn incompetent and prevented hirn from 
earlier pursuing challenges to his conviction are sufficient to raise factual issues and 
intertwining legal issues as to whether he was prevented from timely filing his action by 
mental incapacity ... , whether strict application of the one-year statute of limitation 
would deprive [him] of any meaningful opportunity to present his claims for post-
conviction relief, and whether the statute of limitation should be deemed tolled in such 
V. 
his affected him to could not un-
post-conviction relief. Therefore, should a re-
garding Defendant's allegations to determine whether he understood his rights at the time was sen-
tenced, whether the time pe1iod during which Defendant failed to understand his right should be tolled, 
and whether relief under should 
I certify a to 
ofldaho, by placing the courthouse rrn<:'VPI of ANNE 
Attorney, ID this date. 
DATED: This --
APPEARANCES: 
For the State: 
For the Petitioner: 
Pages 1 through 23. 
District 
PAYETTE COUNTY PROSECUTOR 
By: BARBARA J. RICHART 
1130 3rd Avenue, Room 105 
Payette,Idaho 83661-2473 
By: SHANE DARRINGTON 
270 E. 7th, Suite E 
Weiser, Idaho 83672 
Reported by 





















For SUmrary llsnissal -







r aJUld still authorize a transcript/ but it would be kind 
2 because you'd then go to evidentia!Y hearing. 
~. You iray proceed. 
MS. RIOWIT: Your I-boor -
l11E OllRT: Both side$ are ready; right? 
MR. DAARiflK3JON: Yes, Your I-boor. 
l11E QllRT: Cki:tj. You rray proceed. 
a MS. RIOiART: Your I-boor, I file.cl a resrmse to the 
9 affidavits. 
io Aid did the O:lurt receive ttm? 
n l11E QllRT: Yeah. I did. 
i2 MS. RIQiA.RT: Ard so I won't go ttrough it all again, 
13 except to '51JY that based oo ttls record, the petitioo fur post 
14 ronviction really sOOuld be disrrissed for failure to be file.cl within 
1s the tirre ronstraints. 
16 The affidavits that were rubnltted by Harvey Mahler, 
11 aoo one of tls - an inrrate, Ride Clldwell, in no Wfff raise an i$OO 
1 a of rrateria! fact. 
19 Harvey Mahler rrerely said that he forgot the 
2 o tirre-frames. Ard I don't recall ~ich case addressed that, but 
21 case law is quite dear, absent sorre evidence that there is a 
22 rrentaJ problem wllch would have predud€d him or medicatiors 
2 3 wllch WJUld have predude.d him from being able to assert his 
2 4 post-conviction lights or that he had been ~acecl out of state aoo 










In any event( I would the 
OlJRT: All light. 
Mr. Darrington. 
MR. DARRINGTON: Your 
MR DARRINGTON: Thank Your Honor. 
\J\lritten in that Abbott case1 the one note about the 
3 Abbott case is that it's a verified petition the Court is relying upon. 
4 But reading that Abbott case, sifl1)iy the indication of 
s m:rtal illness was sufficient fur the Court of Appeals to say that 
6 allegation has to be dealt with by the Court SJ:ecifically, on Page 
385 of Abbott, and this is - well, let me give you the IdaOO cite for 
s the record, 129 Idaro 3811 it's a 1986 Court Cf ~Is case. 
9 Sp;cifiailly1 the Qxrt Cf Appeals says that Ablx>tt's 
rn application alleges he was mert.ally i~ during the aiminal 
i1 proceedilYJS and that following the sentence he was 
12 under the lrfluence ri psychotropic medication ard goes on to say 
13 that these allegations were not disproved by the state. His 
14 assertion that he was i~ - exruse me, his assertion that 
is rretal disease relllered him i~ was sufficient to raise 
16 factual i$Ue5 and intertwining legal issues as to~ he was 
11 prevented from tirrely filing his action. 
1 s In this case, the affidavits alone are not all the evidm:e 
19 the Court has. ll1ere is also l:he verified petition, as well as a 
20 petition in support of the response to the notice of intert to 
21 dismis.5. 
22 In the petition -- or exruse me, attached to the petition is 
23 also an affidavit of facts to support the petition. And in that one, 
2it Mr. Mahler specifically says on Page 1-- I'm sooy. I reed to get to 
25 the right page. 
5 
i we rave the affidavit from Caldwell, who is a third 
2 party who has had O!le"Oll-one contact with Mr. Mahler. 
3 Mr. cafdweil tells you Vlhat his experieo::es have OOefl 
4 with Mr. Mahler, such that the Court can rrake the same infere!Yl! 
s that Mr. Matier rrakes, or Mr. Caldwell rrakes, which ls that 
6 Mr. C'aldwell - or Mr. Mahler at the time he was senteoced did not 
1 uooerstand what his rights were at that time. 
s This is sorrewhat: analogous to a case that's ref erenred 
9 in ftbOOtt i~s a case out of Tennessee, which is Buford v. St.ate, 
10 285 S. W. 2d 204, Tenressee 5upreme Court, in 1992. What they 
n are getting at in that case was that the time had to be tolled when 
12 there was a legal trigger that needed to happen before his 
13 post-convid:ioo case was ripe. 
14 And the State responded and saidr no, the three years is 
1s up. It doesn't rratter that there's ~n a development after that 
I 6 three years that would trigger your potential post-convidlon relief 
11 at this p,lnt. 
1s And Tennessee said, well1 yeah, the statute s;J'fS that. It 
19 says three years. And the challenge was on OJnStrl.ul:ionality, alll 
20 the starute ··or the Supreme Court said it's not a question r:i 
21 constitutionality in general, rut applied to this defendant because 
22 of the fads alll dn11!16t'ances it is unconstitutional in his case. 
2 3 And I realize we are not in constitutional is.5ues here, txJt 
2 4 this is really the ba5is for tolling, because there was a triggering of 
2s fact in that case, a00 that was that the legal issues had been 
5 
relief." 
Weil, there is a genuine Issue of rraterial f'ad:. l'hal: is 
whettier or not Mr. Mahler understood based on his brain injury, 
4 wrether he understood at the time that he was sentenced that he 
only had one year from the last action rJ the Court, or an appellate 
6 court, to file that. Because there's a gerx.Jine issue of rraterial f'ad: 
that if It~ resolved would tend to grant his requested relief, I 
a think the Court nm have an evtdentiary healing at this j:Oint 
Thank you, Your Horor. 
to 1HE caJRT: All right. 
11 Thank you. 
12 MY reply? 
n MS. PJGWrr: Only, YC\lf 11mr, with regard to !is 
I 4 inability to corre to - he did o:xre to an understanding. lklder 
Mr. Olldwell's affidavit, it lroicated that It wasn't until after he 
15 began his dasses in 2011 that his speech and writing ability began 
11 to irrc:rove. And I think he referred to one other place in his 
1s affidavit to his abilities irrµwing. 
19 His tirre-frarre for filing a post-conviction petition was 
20 late in 2011, so that seem; to indicate that he rmy have had that 
21 understanding then. 
22 Finally, the State's pugtion is based solely on the rerord. 
2 3 Vlk only have the record to go by. Md the record includes the 
24 evaluations done by psychologists. I ttink there were two or three, 
2s whid1 illlicate that while he rrny not be srrnrt, he was competent 
11 
l for time served. Again, that judgment was filed '22, 
2 2012. 
3 Noverrtier 3rd, 2010 would have been 42 days foHowfng 
4 the filing of that judgment wiltin whid1 to file an appeal, and the 
s normal tirre - well, oo appeal was filed. The tiJre to file the 
6 post-conviction relief petition would have been lap&:d, statute of 
1 llmtatlon would have oonrally run rtventer 3rd, 2011. 
s The ~tion was filed in this case on 
9 March 19, 2012, approximatefy four-and·a-half rronths after the 
i o statute had run. 
i 1 Tim are oo ways to approach, or that rrny be 
12 approached forsurmmy dismssal of a petition for post-conviction 
13 relief. One of tl1ose Is fur the Court on its om rrotion to is.sue a 
i 4 notice of irtent to dismss the petition, whid1 I is.5Ued such an 
15 order, notice, am it was filed on May 7th, 2012, addressing the 
16 stahlte of !imtations issue. And then the State filed a rrotion fur 
11 surmery to disniss on March 23rd, 2012. 
rn Actually, that was dcre before that in tlleir notice. 
19 Cf course, there was an objection. And we get before the 
20 Court 
21 The reason I brirg it up is they are handled like a nrtion 
22 for Sllllm3ry judgment, but they are somewhat Ul1USwl in the 
23 sense that I G3fl take judicial notice rJ asrms ci the underlying 
24 aiminalcase. 
2s Now, there v.ere two transaipls prepared. 
2 
13 
20 And then it goes through the rest of the irfunmtion. 
21 en Page 5, earlier, the C.ourt runs through the substance 
22 of the plea agreerret, induding that Mr. Mahler waives the rtglt to 
2 3 appeal this case and subsequent sentel'lre, waives his rt git to file 
24 motioo to reduc:e or arrerd the sentence under Idaho Oimnal Rule 
2 s 35, and once a guilty plea is entered, Mr. Mahler iray rot seek to 
the Idaho Supreme Court: within 42 ID 
2 rrake an application for or rrake an application for 
3 post-coovlction relief within a year, an ap~ication for Rule 35 
4 leniency withln 120 days. But the S'Um alll subsl:aoce of the plea 
s ag~ those were waived, aoo those were covered by Jll1Qe 
6 Wiebe at the plea. 
7 GJing on from there, tlnlgh, let's take a look at the 
s auttiority. Idaoo Corle 19-4902 addreises in ~rt the time-frame 
9 fur filing a petitioo for pJSt-oonvid:lon relief, which we all know1 but 
10 I need to rrake a rerord to, in this instance it would run one year 
11 after any appeal has been detemined ard it's final or t:he time one 
12 year from m the time to file an appeal has lapsed. So the 
13 deadline would have been Noventer 3rd, 2011. But tirre-wise on 
14 its face, the petition is urtirrely. The question is, is there sufficient 
1 s factors before this Cburt to address the i$Ue of tolling. 
i 6 In State v. faniel, 127 Idaoo 801 and 804, I'm just 
11 p:iraphrasing roN, the Coot Of~ in 1995 notes an 
18 urn-epresented petitioner nll5t show that re suffered from the 
19 serious rrent:al illness which reOOered him I~ to 
20 urderst.and his legal right to bril)J an action within a year, 
n ct:herwise render him irK:apable of taking necessary steps to pursue 
22 that riglt. Equitable tolling will apply ooly during the period in 
2 3 mch the Petitiooers mental illness actually prevented him from 
2 4 filing a post-conviction action. 
2s Now, in State v. Abbott -- exruse me, Abbott v. state, 
13 
17 
petitioner suffered severe brain trauma and has a learning 
and understaming disability. He alleges that his attorney on the 
underl~ng aininal r.ase never instructed him as to the appeal or 
Rule 35 rtgh!s1 although as indicated in the transcript from the 
sentencing hearing, shows the Coort did provide tOOse in the 
6 record and signed a written form; however, he also waived those 
sr::e:mrally in his written plea agreement, and the plea agre€fl1eft 
a presented before the judge, woo explained to Jim on June 17th, 
9 2010. 
1 o It further states, "The petitioner cacre to understand his 
11 appellate righl5 only after being incan:erated in Idaho, the Idaffi 
12 Departrrent of Correction.5, and talked to another lrvrate at the 
13 eni of Fetruary 2012. The inrrete offered to help the petitioner 
14 after he explaired in detail for CNer ao hour r:i the petitiorer's 
1s appellate and p:&-coniAction righl5 in a way that the petitioner 
16 could fully uroerstand, II 
11 Now, this has been supplemented by affidavit of Imilte 
18 Rjcf< Caldw:!I am affidavit of Pe:itioner Harvey Mahler, bdh filed 
19 oo Noverroer 16th, 2012. 
20 ~ in essence, he is daimng that he was unable to 
21 pursue the Post-OJnviction Relief M until som::ore sat down and 
22 explained it to him in detail. 
2 3 find so until sorreone - so the issue is1 is until sorreone 
24 explained it to him in a way that he could understard. Nowt:hat's 
2s not supplerrented by any expert testimony of opinion offered to 
18 
19 
the waivers of what he 
was giving up. 
3 The defendant then talks about these issues in his -
4 petitioner, excuse rre1 talks about these issues. IJefen:larlf1 in the 
s original r.ase. It's petitioner, in his petition supported by affidavit, 
6 lxJt sum and substID:e is silllllY that he did not rerrerrber or did 
1 not - sorrebody had to explain to it him again or In irore detail, 
a OOt that dcesn't rreet that heightened sl:altlarn wrere the &ir has 
9 said is desaibed in Oiico-Rodriguez versus the State, "It is not 
1 o enot.YJh to stoN," quote/urxiuote again, '1t is not eoough no srow 
11 f.DlllJliance was sirrpy rrade rrore diffirult on aa:ourt ri mental 
12 rondition. ~ rotd that in order for the staMe d lirm.ation ul'K'ler 
n the Uniform Post-conviction M./' whatever the initials stam for, 
14 ''to be tolled on aCCDU111: ri rrental illness, he rrust show that he 
1s suffered from a severe rrental illness, \ltlich rendered him 
16 i~rt to urderstand his legal right to btif'IJ an action within 
n a year or othefflse relYler him iooipable of taking necessaiy 
18 steµ;." 
l 9 Pl1d what he's got is that he just didn't underst.and it 
20 until sorrebody explained lt to him for a peliod of tirre. 
21 Even though in looking at the facts ITDSt favorable to the 
22 non-rmvlng party, it still requires sorreltir¥J that establishes that 
23 there's some fact to this; othefwise1 you just have bald allegations 
2 4 of events that aren't sufficient to get it. 




The defendant already qualifies for appointment of 
waiver of any costs and fees and appointment of counsel, et a:tera, 
on a post "COOv!ction relief. 
I will also direct at rourty expense that the repc:cter 
6 prepare a transcript and provide copies to, of course, to the Coort, 
but to both sides, too, so that Mr. Darrington can provide it to his 
dient and let him see a written copy of tM1at the decision Wcfi. 
All right. Anytiling else to be addressed today? 
io MS. RIGIAAT: Nothing from the state, Your Honor. 
11 MR. DAARINGTQ\f: Thank you. 
11iE ro.JRT: Ol.ay. !lbw, thank you. 
u We can go off the record. 
H (Proceedings corduded.) 











~v~,-~v~'"' pages constitute said 
c6 and that said contains a full, 
17 true, and accurate record of the had in the 
18 above and cause, which was heard at 
19 Idaho. 







8 HARVEY 11. MAHLER, 
0 
1 
REPORTERS TRANSCRIPT OF PROCEEDINGS 
J. 
Held on June 17 1 2010, before 
14 
Honorable Susan E. Wiebe, District Court 
1 
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1115 1st Ave North 
Payetter ID 83661 
(208) 642- 6096 
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2 of 9 sheets 
3 
TH COURT: We're up Idaho 
3 CR2009~ 1877. 
8 Richart appears on behalf And 
th scheduled for 
10 we go any further In this I 
11 need to let Mr. Mahler know I was advised 
12 this that Dorothy Wiebe is your former 
13 ex-wife? 
THE DEFENDANT: Yes. 
15 THE COURT: And she married to my uncle. 
16 TH DEFENDANT: Yes. 
17 TH COURT: And I didn't learn of that until 
18 this morning. I don't have any of 





about you based on 
I don't know 
I 
24 oth 
25 So what is 
5 
1 lewd conduct with a minor under 16. In exchange 
2 for that plea, the State will dismiss the 
3 remaining counts. At sentencing, State will 
4 recommend penalties consistent with the 
5 recommendation contained In the presentence 
6 investigation report and the psychosexual 
7 evaluation. The underlying sentence will be 
8 argued by the parties. Court costs and 
9 restitution to be determined. Reimburse Payette 
10 County for public defender expenses. And if the 
11 Court would -- If the Court places Mr. Mahler on 
12 probation, the State may request local jail time. 
13 I'm free to argue for any sentence I deem 
14 appropriate, which I guess makes sense if it's 
15 open argument at sentencing. 
16 Further, Mr. Mahler waives his right to 
17 appeal this case and subsequent sentence, waives 
18 his right to file a motion to reduce or amend the 
19 sentence under Idaho criminal Rule 35. And once a 
20 guilty plea is entered, Mr. Mahler may not seek to 
21 withdraw that motion or that plea. 
22 THE COURT: And I'lf ask the State, that is 
23 your understanding of the plea agreement? 
24 MS. RICHART: Yes, Your Honor. And it will 




THE DEFENDANT: all 
MR. HEERSINK: You need 
MS. RICHART: 
4 




9 And has -- Mr. is there any 
10 agreement with regard to underlying sentence? 
11 MR. HEERSINK: May Your Honor? 
12 THE COURT: You may. 
13 MR. HEERSINK: I have a agreement. The 
14 only correction that really needs to be made to 
15 the plea is instead of a straight guilty 
j 16 plea, it will be an Alford plea, Your Honor. And 
17 I'll go through it for the Court, if the Court 
18 would like. 
19 THE COURT: Yeah, And if you could 
20 just, like 
21 simple 
22 is. 
like you indicated to 
you in terms of what the 
23 MR. HEERSINK: Right. It's my 
as 
24 understancJing, Your Honor, that Mr. Mahler will be 




MR. HEERSINK: And will -- Alford plea. 
THE COURT: All right. With that caveat. 
3 And Mr. Mahfer1 is that your understanding of what 
4 the agreement is between your lawyer and the 
5 State's lawyer? 
6 THE DEFENDANT: Yes, as far as I know. 
7 MR. HEERSINK: You need to speak up. 
8 THE DEFENDANT: Yes. 
9 THE COURT: Okay. You are intending to 
10 plead guilty to one count of lewd conduct with a 
11 minor child under 16. And that's a felony. That 
12 carries with ft up to life in prison or up to a 
13 $50,000 fine or both. And you could be required 
14 to pay restitution lf there were some expenses 
15 that have been incurred or -- like counseling 
16 expenses or anything, maybe, that the victim had 




Do you understand those potential penalties? 
THE DEFENDANT: Yes. 
21 THE COURT: You have to answer out loud. 
22 THE DEFENDANT: Yes. 
23 THE COURT: And the reason we do that is 
24 because we've got a tape recorder that picks up 
25 all of what you say. 





Do you understand giving up that 
DEFENDANT: Yes. 
12 TH COURT: Okay. And you probably heard me 
13 talk about this before, although I may not have 
been as loud, so !et me go through this again. 
15 You've up your rlght to file a motion for 
16 reduction of sentence. if you thought 
17 rny sentence was too you'd be able, 
under tt1at to have me - to ask me to take 
nother look at my sentence. But giving up 
your to do that. 
Do you understand? 
TH DEFENDANT: 
TH COURT: I had advised you, when 
you first 
25 You have 
9 
1 really know what you're doing as far as entering a 
2 guilty plea 1 any of the answers that you give me 
3 to those questions could be used against you 
4 later. 
5 Does that make sense? Do you understand? 




THE COURT: Okay. And now, how old are you? 
THE DEFENDANT: 68. 
THE COURT: All right. And I know I've read 
10 through -- you've had a psychological evaluation, 
11 and I have some of that information. But how far 
12 did you go in school? 
• 13 THE DEFENDANT: Ninth grade. 
14 THE COURT: All right. You don't read --
15 you don't read 1 correct? 
16 THE DEFENDANT: No, I don't read. 
17 THE COURT: Ali right. You've had a 
18 chance -- or let me ask you, have you had a chance 
19 to go through all of the -- like, the complaint 
20 and a!i of the documents that the State has 
21 provided to your attorney? 
22 Have you had a chance to go through those 
23 with your lawyer? 
24 THE DEFENDANT: Yes. 
25 THE COURT: All right. Has he explained the 
trial. You would 
to 
into court that you 
could ask them and you could also 
any defenses that you have to 
I 
I 
9 you have that means 
10 you're not guilty, some kind of an excuse or 
11 . And I'm not saying you do. I'm 
12 saying 1 normally you would have these rights. 
13 You're those rights, or you're not going 
14 to have those rights anymore by guilty. 
I 1 Do you understand? 
16 THE DEFENDANT: Yes. 
17 THE COURT: Okay. Are you a citizen of the 




THE DEFENDAl'H: Yes. 
TH COURT: 
That's kind of the 
that. 
I need to ask you some because I 
want to make sure that you understand what 
If I if you me some answers 
to those uestions and later I decide don't 
10 
1 evidence that the State has, those documents, and 
2 what he's received as far as information from the 
3 state? Has he explained that to you so that you 
4 feel like you understand it? 
5 THE DEFENDANT: Yes. 
6 THE COURT: Okay. Now, you're not on 
7 probation or parole for any other charges; is that 
8 right? 
9 THE DEFENDANT: No, I'm not. 
10 THE COURT: Okay. You are -- I have been 
11 advised by your lawyer that you intend to enter 
12 what's called an Alford plea today. And I'm sure 
13 he's told you about that. You are not admitting 
14 that you violated, or that you did what is 
15 alleged, but you are saying that there ls enough 
16 evidence that you could be convicted based upon 
17 the evidence that the State has, and you may be 
18 wanting to take advantage of the plea agreement 
19 that's been made between the lawyers. If you 
20 plead guilty, even under an Alford plea, which is 
21 what I've just told you, that's treated as a 
22 guilty plea by the Court for sentencing. 
23 Do you understand? 
24 THE DEFENDANT: Yes. 
25 THE COURT: So even though you're not coming 
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1 
1 out and I admit I did 1 
under what's called the Alford 
nd 
6 
7 Tt-iE COURT: And you to answer out loud. 
8 THE DEFENDANT: Yes. 
9 THE COURT: Count 1 of the criminal 
10 that between May of 2008 and 
11 May 2009 here in w;;ci\;p,11-0 
12 you did willfully and lewdly commit 
13 a lewd act upon the of a minor, KB, who was 
14 ten years of age, by your into her 
15 vagina with the Intent to arouse the lust of you 
16 or the child and/or the child. 
17 Did you, ln do that? 
18 THE DEFENDANT: No. 
THE COURT: And I understand 
20 have asked it in that 
guilty an 
22 
23 Do you agree that there is substantial 
24 evidence or enough from wtrnt 
and what looked over with 
13 
1 to proceed, and had enough understanding or 
2 ability to understand these proceedings so that 
3 this case could be -- could be pursued. And with 
4 that information and with the Alford plea given by 
5 the defendant, I will find that plea as having 
6 been knowingly and voluntarily given. I'm going 
7 to direct the clerk to enter that plea on the 
8 record. 
9 And the other thing I need to make sure you 
10 understand, Mr. Mahler, normally, you woufd have 
11 the right to not give what's called incriminating 
12 statements, meaning, statements that might make 
13 you look bad or subject -- statements that might 
14 result in criminal actions being taken against 
15 you. But when we do an evaluation for sentencing 
16 purposes, a lot of times, the evaluator will ask 
17 you certain questions that maybe would normally --
18 you wouldn't have to answer based on our 
19 constitutional rights. That information is 
20 important for the Court to determine what would be 
21 an appropriate sentence. 






could convict you of that crime? 
DEFENDANT: 
from my 
COURT: All right. 
from your 
on all of 
that's what I 
that do you believe that a 
could find you guilty? 
THE DEFENDANT: Yes. 
TH COURT: All right. So 
12 
1
11 you wish to enter an Alford plea, 
12 of lewd conduct with a minor child under 16 
13 committed in Payette County, Idaho during a 
14 of time May of 2008 through May of 
l 15 2009? 
16 Did that make sense to you? 
17 THE DEFENDANT: No. 
18 THE COURT: Do you wish to enter an Alfot~d 




THE DEFEf\JDANT: Yes. 
TH COURT: All 
evaluation 
to 18-211 witl1 regard to 
We also had from the 
which indicated that Mr. Mahler was flt 
1 with regard -- I'm sure your lawyer has told you 
2 you will need to do what's called a -- it's a 
3 psychosexua! evaluation. Any time someone pleads 
4 guilty to a crime like this, lewd conduct, they 
5 have to participate in an evaluation with regard 
6 to their past sexual history, and things of that 
7 nature. And again, you would normally, under our 
8 constitution, have the right not to make any 
9 statements that might be used against you. But 
10 again, the Court relies pretty heavily on that 
11 information when determining what is a reasonable 
12 sentence for you. 
13 So I need to ask you, do you agree to 
14 provide those statements to the evaluator, both 
15 for the presentence and for that psychosexual 
16 evaluation? Do you agree to do that? 
17 THE DEFENDANT: Yes. 
18 THE COURT: All right. Court will order 
19 presentence evaluation and report, and will order 
20 a psychosexua! evaluation. And we'll schedule 
21 this matter for sentencing -- let's schedule that 
22 for August 20th at 9:00 a.m. 
23 questlons1 but if you don't, then the Court 23 And so, Mr. Mahler, they'll be asking you 
24 doesn't have a complete picture of what is 24 questions, like I told you, then they'll give -- a 
25 appropriate for a sentence. That's the same thing 25 report wifl be prepared for the Court that I'm 









look over 1n w11cmer or 
what an 
Do you 
DEFEN QANT: Don't know 
Aml 
hopefully, Mr. any other 
ycur fawyer. 
All dght. Thank 
(Proceedings co•ocluded.) 
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18 
fllE COURr: We're taking up 09·1877. And 
Ms. R:chart's present for the prosecution-, 
Mr. Heersink for the defense. This matter comes 
on today's date for a sentencing. 
Mr. Heersink, do you know of any legal 
reason,.. sir
1 
why we should not proceed to judgment 
and sentence should not be imposed? 
MR. HEERSINK: No, Y:iur Honor. 
THE COURT: There's a presentence and a 
psychosexual. 
Do you have any corrections or additions 
you1d like to make? 
MR. HEERSINK: As far as the presentence 
goes, Your Honor, I have a few corrections. 
THE COURT: All right. 
MR. HEERSINK: Beginning on page 5, social 
history, relationship mother, it should be Leota 
Mahler, L·E~O·T·A, instead of Leona. 
THE COURT: Leona. 
MR. HEERSINK: And it's same correction 
needs to be made on the first line of significant 
family lnformatiOn. 
THE COURT: Ail right. 
MR. HEERSINK: And on page 9 under 
6 of 9 sheets 
19 
1 terrnlnation rtrite 
J 
the 
6 MS. RICHART: would like 
Ra rnona to Court. 
8 THE COURT: Mr. Heersink, do you want to 
9 rna ke an 
10 MR. HEERSINK: I do, Your Honor. 
11 . Magnum's not a named victim. And in this 
12 case, her -- she was allowed input through the 
13 investigator. I should think that 
should be sufficient. 
15 THE COURT: All right. Weil, a of 
16 any is matters in 
7 aggravation and mrtigation. I'll permit the 
18 it the weight to which th'"~ 
Court deems it entitled as relevant to tt1ese 
MS. RICHART: she sit next to 
Your Honor? 
THE COURT: Yes. 
Ma'am, if you want to come forward. 
25 You want her of course. 
21 
1 mini trial. All right? We just want to get to 
2 whatever relevant Information as concerns the 
3 sentencing ln 09-1877, and not be litigating 
4 disputed issues as may concern this particular 
5 witness. 
6 You see what I'm getting at? 
7 MS. RICHART: Not exactly. I was only going 
8 to ask her --
9 THE COURT: Like one or two questions? 
10 MS. RICHART: Yes. 
11. THE COURT: Okay. There you go. 
12 BY MS. RICHART: 
13 Q. In this case, your father had denied 
14 any sexual abuse of any other children. 
15 Is that true? 
16 A. No. 
17 Q. Who did he abuse? 
18 A. Me. 
19 Q. And how old were you? 
20 A. I was five at my first remembrance of 
21 the abuse. 
22 Q. And when did it stop? 
23 A. I was 13. 
24 MS. RICHART: I have no other questions, 
25 Your Honor. 






MS. RICHART: Your Honor. 
12 DIRECT EXAMINATION 
13 BY MS. RICHART: 
· 14 Would you first state your 







And do you know Harvey Mahler? 





let's take whatever 
25 of professionalism we to avoid ma 
22 
THE COURT: Thank you, ma'am. That's what I 




6 BY MR. HEERSINK: 
7 Q. Ma'am, was Mr. Mahler ever prosecuted 
8 for this? 
9 A. No. 
10 MR. HEERSINK: I have no further questions. 
11 THE COURT: Anything else? 
12 MS. RICHART: Nothing from this witness, 
13 Your Honor. Just presentation. 
14 THE COURT: Thank you very much, ma'am. 
15 And anything else? Any other proofs from 
16 the State? 
17 MS. RICHART: Your Honor, previously, the 
18 Clerk gave you a letter from Amber Page. 
19 THE COURT: All right. 





case. She has opted to not address the Court this 
morning. 
THE COURT: Very -- all right. 
MS. RICHART: And a letter from Kaelynn 
25 Bell, who is the victim in this case. 




THF COURT· Correct, 
RICHART: I would 
Do you have any like to make? 
MS. RICHART: Yes, Your Honor. 
THE COURT: Go ma'am. 
10 MS. RICHART: The defendant entered an 
11 Alford in this case to the crime of lewd 
12 conduct with a child. In the 
13 evaluations, which were what I primarily relied on 
14 in trying to structure a recommendation that's 
15 to the crime and the 
16 concerns of the 
17 I found that after virtually admitting to the 
·rn well, it's now Chief Huff that he 




done it to he started 30 some 
years ago, approximately 35 years ago, and that 
25 was with his own And Your in 
25 
1 because the victim's mother couldn't drive his new 
2 car, And when he was talking to J.D. Huff, he 
3 admitted to kissing the victim when she wanted him 
4 to. She's ten years old, He's 66, 67 years old. 
5 Everything is everybody else's fault. 
6 I would submit, Your Honor, that the 
7 recommendations of the presentence investigator 
8 that sentence be imposed are entirely appropriate 
9 in this case. The only question is for what 
10 length of time. And before I get into what length 
! 11 of time, I would also ask that restitution remain 
12 open. The victim has been approved for crime 
13 victims' compensation, and we were just able to 
14 find a treatment provider that does -- that treats 
15 victims of abuse here. So we would ask that that 
16 be left open, to be submitted when we get bills 
11 from eve. 
18 In this case, Your Honor, the victim (sic) 
19 has been taking advantage and sexually abusing 
20 little girls since -- for approximately 35 years, 
21 maybe 30 years. He may not be a violent predator, 
22 but he is a predator. And I would request that 
23 this Court impose a sentence of an aggregate term 
24 or a maximum term of 20 years with the first ten 
25 years fixed, costs of court. 
that she has 
in 
. And 
8 treatment. He is a man who, In thls case, took 
9 himself into the life of a 
10 woman who had just begun drug court, helped her 
11 with her kids, the consummate grandfather-type, 





15 he indicates his plans are to be 
16 around let me see if I can find it -- another 
17 woman with children in the Phillppines, I believe 
18 is what he said. We have a third victim 
19 that has not because we 
didn't -- I didn't discover it until I talked to 
concern on one on another big count. 
24 There were a of things. The defendant made 
25 the comment in -- that this case all 
And unless the Court has questions, I have 




THE COURT: Thank you, ma'am. 
Mr. Heersink. 
MR. HEERSINK: Your Honor, I know the Court 
6 had opportunity to review the psychosexual and the 
7 presentence report. 
8 Did the Court have an opportunity to examine 
9 the psychological evaluations done by --
10 THE COURT: Yeah, I --
11 MR. HEERSINK: -- Miss Stumph (phonetic) and 
12 Dr. Levitt? 
13 THE COURT: I did. I read not only the 
14 psychosexual, but the supporting examinations 
15 apparently undertaken for another purpose, but I 
16 did read them. 
17 MR. HEERSINK: Those were an 18-211 
18 evaluation. 
19 THE COURT: Right. 
20 MR. HEERSINK: Your Honor, and if the Court 
21 reviewed those, you know that Mr. Mahler has very 
22 low IQ, and he has a substantial number of health 
23 problems as verified in the presentence report and 
24 other sources. 
25 Mr. Mahler is 68 years old and has a host of 
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I would 
or excuse rne1 to a 
8 sentence Mr. Mahler an opportunity to 
9 attempt to rehabilitate himself, in mind 
10 his cognitive limitations, his health issues. And 
11 Your Honor, I'd ask that the Court any 
12 Mr. Mahler on probation with a 
13 a lengthy underlying sentence. 
14 he was evaluated by the Department of 
15 Health and for a short period of time, he 
was placed in a group living home, kind of like, I 
17 guess, a senior citizens type home. And he seemed 
to mprove while he was there. 
So I would ask the Court to that 
20 of sentence. what the 
25 
asking for in 
All right. you. 
is there anything you'd like to 
own behalf? 
29 
1 as well as the sentencing criteria of 19-2521, 
2 we'll sentence the defendant to a unified term of 
3 incarceration of 18 years in the Idaho board of 
4 corrections. The first six of which will be 
5 fixed. We'll assess him costs of court. We'll 
6 reserve ruling on the issue of restitution, 
7 granting the State an opportunity to apply for a 
B period of 90 days. 
9 And we'll now remand Mr. Mahler to the 
10 custody of the Payette County Sheriff awaiting --
11 give him credit for all time previously served --
12 awaiting transport to the Idaho Board of 
13 Corrections. 
14 Mr. Mahler, you can appeal the decision of 
15 this Court with the Idaho Supreme Court within 42 
16 days to make an application for post-conviction 
17 relief within a year, an application for Rule 35 
18 leniency within 120 days. 
19 Thank you. 
20 MS. RICHART: Thank you, Your Honor. 




it lends itself to the 
l 9 conclusion him any to 
I 10 innocent third 
j 11 generally. 
1
12 Because of those !imitations, and in union 
13 with his denial at thi juncture, he apparently is 
· 14 not amenable to any kind of noncustodial 
15 therapeutic . But nonetheless, it's the 
16 Court's obligation, when applying the 
H ends of sentencing, to accommodate those ends if 
18 at all possible. 
19 So based on the nature of the offense and 
the information in the 
the of the 
defense cou the 
ends of sentencing articulated 
courts in State versus Toohill and State versus 
Wolff, and them to the facts of this 
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